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Abstract: The world prefigured into the United Nations laboratories and materialized in the 111 articles of the United Nations Charter proved out to be delusive for the most part. Instead of a unitary world, there was created a bipolar one, focused on a political equation of force, known as The Cold War, which made both the consecrated fundamental principles and the mechanisms created on their strength to work distortedly. The principles of not using the strength and the principles of the force threat, the noninterference in the internal affairs and the exclusively peaceful settlement of the international disputes which were the backbone of the existence of a peaceful world, were embezzled from their designation. The sovereignty of the states, which was a taboo and which didn t permit any „look over the neighbor’s fence”, was destroyed by the principle of the human rights, which not only allowed „a look over the neighbor’s fence” to see what they were doing, but it allowed you to enter their yard and to sweep before their door (it depends on whose door). The human kind went from crisis to crisis, from suffering to suffering without any possible improvement if nothing was done! Keywords: United Nations Charter, states’ sovereignty, Cold War, self-determination, international law.
I. Common Aspects
From the semantic point of view, the term „principle” has several meanings:
1. a fundamental element, an idea, a basic law on which there is established a doctrine or a scientific theory, a political or judicial system, a norm of conduct with a general quality;
2. a primordial element which was considered to be the origin or a basic component of the Physical world (characteristic to the antiquity and the Middle Ages); an initial cause or a starting point of something towards a primordial element, in the past, considered to be the origin of the Physical world (in mystical concepts);
b. inner belief, own point of view1.
It appears that different fields of existence are governed by certain principles which work according to certain criteria. This aspect is true also in the case of international law. From this whole diversity, we have chosen the following criteria:
1. Revolutionary principles which had a crucial role during various historical ages;
1. Principles that created humanitarian lines with extended perspective both in time and in space which goes beyond different cultures and civilizations;
2. Principles that had an essential role in the foundation and the development of the humanitarian sciences.
II. Principles that shook the world up.
1. The principle of nationalities. The analysis of this principle highlights the fact that it is one of the most bursting and incendiary principles and also it is a multiplier of subjects of international law. Its history shows that it decomposed three empires, started the process of decay of Capitalism by giving birth to new national states and by reintegrating those existent, and also by the appearance of the first international organization with universal value – the League of Nations.
The president of the U.S., Woodrow Wilson, used this principle for the first time on the 8th of January, 1918, when he presented „the 14 points”2 in front of the
Congress, these being the basis of the Paris Peace which put an end to the First World War. The three empires that disappeared were the German Empire, the Austro-Hungarian Empire and the Ottoman Empire. In this context, new states appeared in Europe, there was the rebirth of Poland which was entrusted with the administration of the Dantzing breach, and also Czechoslovakia and Yugoslavia were created. The independence of Romania, Serbia and Montenegro was recognized within the national territories which were taken by force in time. Once the Iron Curtain fell and the Cold War ended in 1991, on the strength of the above mentioned principle, Europe’s map was reconfigured by reunifying Germany, and the disruption of Czechoslovakia, Yugoslavia and Russia. The fuss and also the maintenance of some hot spots in different places of the world represent, equally, an effect of the actions of the principle of nationalities which provides passions and stimulates action.
2. The Principle of Self-Determination. This is another principle that we are going to analyze being highly disputed from the beginning, and being moved from one place to another. On its ground, Colonialism was abolished and it permitted the appearance of more than 100 independent states on the Earth map. This principle was written in the United Nations Charter, as follows: „To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of people, and to take other appropriate measures to strengthen universal peace.”3. The review against it was reaming out the fact that it was set out in article 1 (goals), and not in article 2, where the principles were provided. As a matter of fact, it didn’t appear anymore even in the Declaration of the 24th of October, 1970, regarding the principle of international law which took into consideration the friendly relations among nations within the U.N. Charter. From now on, it would appear in documents on human rights (e.g. the two International Covenants of the Human Rights4), and in the I.H.L., where its settlement was attached to the non-international armed conflicts. Along with the enactment of the First Additional Protocol on the 8th of June, 1977, the right of self-determination acquired a double status. First of all, it is recognized as a fundamental principle of public international law5, but also of norm by the I.H.L. By putting it in article 446, it fundamentally changes a rule of the humanitarian right: the one about the equality among the parties of the conflict which   can  be  found  in  the  Hague Convention of 1899 and 1907, but also in the Geneva Convention regarding combatants. Article 44 gives up the four Hague conditions which should have been fulfilled by the combatants7, saying that „they must distinguish themselves from the civilians when they are engaged in an attack or in a military operation preparatory to an attack” and it adds up: „a consequence of the hostilities’ nature which makes the differentiation between combatants and civilians impossible is that they can keep their status of combatant, with the condition….to bear their weapons in the limelight a) during each military operation and b) when it can be seen by the opponent, when it is engaged in a military operation prior to launching an attack whereupon it should participate”8 and then it continues by saying that even when these conditions are not fulfilled the captured combatant „does not have the status of prisoner of war anymore, but he/she will benefit from the protection equivalent to those granted to prisoners”9. After having the range of the categories of combatants extended – those who fight against colonialism, racist regimes and foreign occupation – in art. 96, it is specified under what conditions the authorities of a territory could trigger military operations10. As a support for the recognition of the legal character of the authorities’ actions from certain autonomous territories there comes the adoption of the Additional Protocol III of the Geneva Convention of the 12th of August, 1949, regarding the adoption of additional distinctive sign11. 3. The fundamental principles of international law. It is a concept institutionalized in the United Nations Charter, article 2, items 1-7, meant to transpose the objectives established by the people of the United States into life: 1. to save the next generations from the war’s scourge which, during a human lifetime, caused unspeakable sufferings to mankind twice; 2. to reassert the faith in the fundamental rights of the human being, in the dignity and the value of the human being, in the equal rights between men and women, and also between large and small nations; 3. to create the conditions necessary to the maintenance of justice and also necessary to the conformation to the commitments coming from the treatise and other fountains of international law; 4. to encourage the social progress and the instauration of some better conditions of living into a greater freedom. The fundamental principles set out in the Charter, developed in the Declaration of principles of international law regarding the friendly relations and the cooperation among states in accordance with the U.N. Charter of the 24th of October, 197012, and amplified in the Final Act of C.S.C.E. (the 1st of August, 1975), incorporated in hundreds and hundreds of universal andregional judicial instruments, had to represent the judicial armor plate of the system of international relations outlined in the act mentioned above.
The world prefigured in the United Nations laboratories and materialized in the 111 articles of the United Nations Charter proved to be delusive for the most part. Instead of a unitary world, there was created a bipolar one, focused on a political equation of force, known as The Cold War, which made both the consecrated fundamental principles and the mechanisms created on their strength to work distortedly. The principles of not using the force and the force threat, the noninterference in the internal affairs and the exclusively peaceful settlement of international disputes which were the backbone of the existence of a peaceful world, were embezzled from their designation. The sovereignty of states, which was a taboo and which didn’t permit any „look over the neighbor’s fence”, was destroyed by the principle of the human rights, which not only allowed „a look over the neighbor’s fence” to see what they were doing, but it allowed you to enter his yard and to sweep before his door (it depends on whose door). The human kind went from crisis to crisis, from suffering to suffering without any possible improvement if nothing was done!
4. The fundamental principles of the Red Cross and of the Red Crescent, provided in the Status of the League of the Red Cross Societies13, being seven in number14, they experienced a constant evolution until their presentation in the current form and they reflect humanitarianism in its entirety, as a specific feature and as rationality itself to be part of the international Movement of the Red Cross.
5. The I.H.L principles. The international treatise which configures the domain of the international humanitarian law contains a wide range of rules which, in concrete terms, lay down the States’ responsibilities regarding the phenomenon called war. All these specific dispositions are governed by a set of principles, some of which are the subject of this presentation. In the domain of international humanitarian law, the principles embody that minimum necessity of humanity, valid at all times, in all places and circumstances, and applicable even for those states which are not part of some treatises because they represent an unwritten law of all people, which refer to the universal nature of humanitarian law.
Sometimes, the I.H.L. principles can be found expressly enunciated in the specific judicial instruments, but other times they appear implicitly or from the unwritten laws. The principles’ approach varies depending on the perspective which various authors come with in relation to time, system and philosophical and religious conception which they belong to. „They are like the backbone of a living body and they are built into guidelines in the unexpected cases, being easily assimilated and indispensable for the propagation”15. From the analysis made upon the humanitarian phenomena there is an obvious thing: all cultures and civilizations had an important contribution to the outlining of the current humanitarian conception, and humanitarianism represented a common element of these, over the time.
B. Principles that create humanitarian basic lines
The principle of representativeness appears in all judicial, political, scientific structures. Example: The Commission of Law of the U.N.O., subsidiary organ of the General Assembly, created on the 21st of November, 1947, based on Res. 147/II, having as main duties the codification and the progressive development of the international law, is formed by 25 members which, among the peculiar professional qualities, has to „represent the main forms of civilization and the main judicial systems as a whole”. The same principle of representativeness has to be attended by the I.C.J. judges, non-permanent members of the Security Council, the members of the International Committee of Facts Determination, the team working for the realization of the study (2005) regarding unwritten rules of international humanitarian law applicable to international armed conflicts, coordinated by ICRC in cooperation with experts in international humanitarian law, representing all geographic regions and various judicial systems, and the examples could continue. The representativeness criterion carried us on the great humanitarian basic lines -African, Asian, Islamic, Latin-American, and European – where we had identified various principles that gave birth to original cultures and to institutions with deep roots into the universal history.
1. The humanitarian principles of the African civilization. The respect for the human being witnessed different stages and situations on the African continent, relative to the particularities of the different historical periods. The main characteristics of these stages that marked it in the period of the foreign domination and of colonialism are the following:
a) In the pre-colonial period, the African region was structured in boroughs, independent princedoms, kingdoms and empires among which were   established   relations  based   on sovereignty, independence and cooperation. This type of community of states is characterized by flexibility, permeability of the borders between different territorial divisions which made the human approach easier. The specificity in terms of the rights and the individual’s obligations is that they have developed collectively, by reference to the traditional obligations towards family and birth place, the human being having a sacred quality. The spirit of the African family in which the headman takes care of the family, first of all, and then of those outside the family circle, marked the periods of conflict, which fostered the emergence of a humanitarian atmosphere having as main goal the protection of the loved ones, but also of those who could ensure its development.
b)   Between the 18th century and the 6th decade of the 20th century, the period of Colonialism interrupted the course of the realities presented above, and in the humanitarian timeline this brought
catastrophic consequences. It was a very violent period in which some human beings were considered to be inferior, the society and the family being put out of gear.
c)     The process of the fight for independence started in the 60’s and it allowed Africa to discover its national identity and the cultural traditions. A century of foreign domination wasn’t enough for the entire destruction of the African values. Apart from Egypt and Ethiopia, the African countries did not
take part to the codification of the rules of the war law. Their contribution gathered way in the process of reaffirmation and the development of the humanitarian law applicable in armed conflicts, during the International Human Rights Conference in Tehran of the 22nd of April – the 13th of May, 1968. They
had the same active presence also at the Geneva Diplomatic Conference (1974- 1977) which adopted the two additional Protocols at the Geneva Conference of 1949. The main issues that the African states were concerned with, at this conference, were those regarding the wars of national liberation, the civil wars from the core of the states and the use of mercenaries. As a conclusion the current international humanitarian law is not a foreign law in Africa because it is in full agreement with the oldest humanitarian traditions, and the main treatises regarding this domain are approved by all African states.
2. The Humanitarian Principles of the Asian Civilization are practically different from other civilizations through their spirit and their philosophy. There are well known writings of Sun Tzu about The Art of War16, the first classical writing of the Chinese literature regarding military strategy, written in 500 BC. The author laid down some of the humanitarian exigencies during the battles, hence: the commandant had to show intelligence, sincerity, humanity, courage and dignity; he could use the tools taken from the enemy, but he had to honor the prisoners of war, taking care of them with sincere generosity for the benefit of being able to use them; a commandant would do his best to win without harming the militaries and the civilians of the enemies and he would try not to appeal to violence without justification; he would not try to exterminate the enemy, etc. In the same geographical region, The Laws of Manu, the basis of the law, of the morality and the tradition of the Indian people, developed between the year 200 BC and the year 200 AD, provides the human treatment and the protection of the war’s victims. Referring to the obligations of a king, it states that: he must protect his people if an enemy wages war on them; on the battlefield, a soldier should not kill an enemy resorting to a concealed weapon,   to   a   nicked   weapon,   to poisoning or to a firearm; a soldier should not attack an enemy that surrenders, abandons the fight, withdraws himself or that is seriously injured.
1. The Humanitarian Principles of the Islamic Civilization are based on a deliberate, reflective, sovereign and fascinating philosophy, which derives from a healthy, sincere and convincing mind17. To identify the great values of this civilization we have to analyze it from the point of view of its own historical evolution, putting it in the context of those times. Therefore, we have to notice that the Islamic trajectory, which by its essence is cosmic and revealing of time and space, is not focused only on the notion of the armed conflict, but also on the Islamic faith, on the kind of the Islamic judicial system and on the conception about the relations of the Islamic world with the rest of the world which is alien to it. Humanitarianism appears to be into an essential concordance in the Islamic context, too.
2. The humanitarian principles of the Latin-American civilization highlight the interest for the humanitarian law manifested very early in the Inter-American system. The concern for the suffering of the combatants and of the civilians was present in the spirit of those who were taking part in the battle for the independence of the Hispano-American colonies. The agreements among the involved parties included humanitarian rules regarding the control of the hostilities and they referred to the treatment of the prisoners of war and of the civilians from the subdued regions. Referring to this aspect, the Columbian jurist, José Maria Yepes, marks out: „the two contracting nations commit themselves to war always obeying to the more  liberal  practices,  to  the  more humanitarian and the more Christian practices that we can ask from a civilized nation18„. There is a general belief saying that the writing of the Venezuelan lawyer, Andres Bellor, called „The Principles of the International Law”19, first published in Santiago de Chile in 1832, is the first modernist writing regarding humanitarian law edited in this region. There have been added the works of the Argentinean lawyer, Carlos Calvo, „The International Theoretical and Practical Law” which is dedicated to the fifth book of the status of war (Droits et devoirs de la gurre par raport a la personne de l’enenemi.), of the Uruguayan lawyer, Gregorio Perez Gomar (Curso Elementar de Derecho de Gentes), of the lawyer d’Angel Tremosa Nadal who publishes in Havana (Nociones de Derecho Internacional), of O. Rodriguez Sarachaga whose working appears in Buenos Aires (Derecho Internacional Publico). The analysis made upon the Latin-American doctrine of law from the 20th century highlights the fact that its authors, who were inspired by the doctrine of the natural law, tried to assure the development of humanitarian law which should have influenced the governors of those times and also they tried to publish those norms which were still inaccurate. The preoccupation concerning the humanitarian domain increased and it amplified at the same time as the European preoccupations during the period between the first Hague Convention (1899) and Geneva Convention (1949). In the years that passed until the Conference of the codification of the international humanitarian law (1974-1977), the Latin-
American states participated in their workings dynamically, but there was no important initiative of them in this domain. With regard to the discussed issues, their suggestions were insignificant. Some states had a greater implication in the adoption of Additional Protocol II.
On the strength of the stipulations and of the principles of international law, various conflicts between the countries of South America, most of them territorial, ended using some specific mechanisms like arbitration, diplomatic negotiations, good offices, international investigation, mediation, international justice or invoking some international institutes such as: the Pan-American Union, the League of Nations, the U.N.O., the Security Council, the Pan-American Conference, The Council of the League of Nations, O. A. S., the Organization of Central American States, etc.
5. The Humanitarian Principles of the European civilization. In this situation, it is noteworthy the existence of a main body which shows the long evolution of a specific humanitarian conception overlapped by an attempt of parallel development in the period of communism, an attempt which due to its thin roots didn’t come through the test of time. This main body is based on the humanitarian principles of various schools of thought from the western world asserted over time. Most of these ideas have their origin in the philosophy of the Greeks and of the Romans, but also in the Christian religion. Objectively speaking, this culture and civilization is largely identified in those states which in the 19th century were in control of other states of the world, most of the time as Colonial Powers20. From the I.H.L. point of view, there were two schools of thought which influenced its development:    on    the    one    hand, Christianity in all its forms whose doctrine was based on charity and fraternity and, on the other hand, the secular humanism known for the resumption and the development of the classical thought of the Enlightenment. All these influenced the particularities of the occidental conception which is characterized by charity and fraternity on which is based the practice of taking care of the sick and the injured in case of an armed conflict21. During the 17th and the 18th centuries, the Christian princes signed various agreements providing for the change of prisoners, for the protection of the injured and of the sick, the respect for hospitals and for the medical personnel, who should not be made prisoners of war22. The part that comes over this fundamental conception brings out the main elements of the humanitarian conception of the socialist states. The author23 highlights that, due to the difference between the economic organization and the social one, the linguistic and technical difficulties of the so-called social states and the comparison of the very different political and judicial ideas are reflected upon the humanitarian conceptions, too. The main characteristics of this conception are determined by the fact that science and the culture of the socialist states developed under the continuous influence of the Marxist-Leninist theory, which, in essence, was a criticism of the capitalist society. In the socialist doctrine, there were some authors saying that the notion of I.H.L. had two parts: the right norms regarding the rights and the freedom of the human being during peacetime and the assembly of the international norms which protected human rights during an armed conflict24. Other authors focused even on the two parts of I.H.L. considering them off the map25, or on the applicability of this term26. At least at declarative level, the care for keeping the rights and the freedom of the human being and the Marxist-Leninist thesis concerning different types of war were at one with the principles of the contemporary international law. In this way, the main treatises of the domain of the international humanitarian law were considered to be compatible with the socialist conception and their stipulations were considered mandatory, in this way they should have been entirely applied in armed conflicts, regardless of their characteristics. The socialist states as parts of Geneva Conventions were the first to sign the additional Protocols, coming, in a spirit of compromise and conciliation, with a contribution to the development of the mechanisms of application of the humanitarian stipulations27. What is true is that there could have been outlined a contradiction among the theoretical aspects considering keeping the rights and freedom of the human being during wartime, but also during peacetime, causing this doctrine to be unsuccessful, and once the Cold War ended, it became a thing of the past. It was an artificial construction which didn’t resist, because of the lack of own traditions of identity, weak, but from ideological points of view, it tried to cohere with the Christian culture and civilization.
C. Principles focused on the protocols, on the laws of humanity and on the exigencies of the public consciousness.
The last thing that we will discuss in this paper will be a question for you: When a judicial or administrative court declares „non liquet” in a case, should it deny it or judge it? This issue is very important because, in time, some tried to justify the commission of an international crime or of a violation of the international law using the absence of some norms which could have incriminated those events. The most relevant example is the International Military Court from Nuremberg, which applied „Nurenberg’s principles”28 when the defense lawyers came with the excuse that, in that period, the international law didn’t pass the seals for such events. As it is well known, starting from 1899, in the preamble of the 2nd Convention, there had been specified a principle that canceled such an excuse.  It became known as Martens Clause in the following form: „Until a more complete code of laws of war is issued, the High Contracting Parties consider it right to declare that, in cases not included in the Regulations adopted by them, populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from that moment. In the same form, it appeared in the Forth Convention regarding the rules and the customs of the land war of 1907.
Due to the fact that those four Geneva Conventions of 1949 do not have a preamble, the Clause has been attached to the final part articles concerning the denunciation, but having other values than those from the Hague Convention of 1899 and 1907, or those from the Vienna Convention of the 22nd of August, 1969. The Hague Conventions put under protection the „belligerents” in the situations that were not part of the dispositions brought under regulation, while the Conventions of 1949 set strict measures29 to those situations in which the denunciation of a humanitarian convention could have an effect. The same aspect appears in the Vienna Convention, too, forbidding the abrogation of an international convention when „its dispositions refer to a human being protection and when these count out any form of repercussion”30. More than that, art.63, the fourth paragraph of the first Geneva Convention of 1949 points out that a party in the conflict must respect its dispositions even if it does not belong to it, obviously on the strength of the Martens Clause. Also, we can identify new items in the enunciation of Additional Protocol I, where the expression „civilized nations” disappears and the text is as follows: „In cases not covered by this Protocol or by other international agreements, civilians and combatants remain under the protection and authority of the principles of international law derived from the established custom, from the principles of humanity and from dictates of public conscience.”31. The question is that if these three elements that established the „principles of international law” – the established customs, the principles of humanity and the dictates of public conscience – bring new elements in the established conditions. The answer to this question is, clearly, an affirmative one. The „established custom” refers to current practice, „the principles of humanity”, or as they are also called, the laws of humanity, form a moral norm which is against the military „necessities” and in favor of the compliance of the human being, and „the dictates of the public conscience” opened, in the interpretation of I.C.J., the right of contributing to the creation of traditional norms for the public opinion and for the humanitarian organisms, especially for I.C.R.C. „A practice according to the general principles of the international humanitarian right, encouraged and supported by the international public opinion and also by humanitarian organizations may acquire the status of traditional rules of law, opposable to all states under any circumstances”32.
Taking everything into account, as a whole, these three elements assure the configuration of the humanitarian basic lines which we have discussed. Two of these elements: the principles of humanity and the dictates of public conscience represent an aquis of the sentiment of humanity, the same one for the whole humanitarian universe, while the established customs assure those particularities which justify the main humanitarian doctrines, even if these are part of the general spirit of humanitarianism. Overall, these three elements form the humanitarian heritage of humanity, whose values are meant to protect the human being and also their material and spiritual creation against the cruelty of armed conflicts. from the laws of humanity and the requirements of the public conscience.” This clause was based upon the belief that it was not possible for the stipulations, which will spread upon all practical circumstances, to be established
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